FINANCIAL REPORTING COUNCIL

Bulletin on Corporate Governance
for the Quarter Ending March 2013
1.0
Review of Corporate Governance 
Compliance with the Code of Corporate Governance (CCG) has been made mandatory following the amendments of the FR Act in the year 2009. The revised Section 75 of the Financial Reporting Act 2004 requires Public Interest Entities to adopt corporate governance in accordance with the National Code of Corporate Governance. An entity which does not adopt corporate governance should explain its reasons for non-compliance.

The above amended Section 75 of the Financial Reporting Act 2004 is effective for accounting periods beginning on or after 30 July 2009.

2.0
An overview 
During the quarter ending 31 March 2013, FRC has carried out 41 Annual Report reviews, including 5follow-up reviews.
The 41 reviews can be analysed as follows:

	Type of Entity
	Quantity

	Official listing on the Stock Exchange of Mauritius (OL)
	6

	Development and Enterprise Market (DEM)
	12

	Other Public Interest Entities (PIE)
	23

	Total
	41


The financial year end of the annual reports reviewed was heavily skewed towards a June year end. There were 35 annual reports with a June year end, 4 with a December year end and one each with a July and October year end.

3.0    FRC’s Findings
3.1 Submission of Corporate Governance Report 

An analysis of the 41 Annual Reports revealed that: 
	 
	 
	Corporate Governance Report

	Companies Category
	Total
	Fully Compliant 
	Partly Complaint
	Non-Compliant

	Official Listing
	6
	3
	3
	0

	Development and Enterprise Market
	12
	2
	4
	6

	Other PIE
	23
	1
	13
	9

	Total
	41
	6
	20
	15


(i) 6 Annual Reports complied fully with the relevant requirements of the CCG implying that 50% of all Official Listing (OL) category complied fully with the Code;

(ii) 20 Annual Reports complied only partly with the relevant requirements of the Code. The remaining 50% of the OL category complied partly;
(iii) The remaining 15 Annual Reports did not contain a corporate governance report. There was included in this category 6 companies which were DEM quoted, representing 50% of those companies that did not comply with the Code. The remaining 9 companies were private companies.
3.2 Reporting by Auditors in compliance with s39(3) of the FR Act

Section 39 (3) of the Financial Reporting Act requires an auditor to report whether the disclosures made in the corporate governance report are consistent with the Code.
From the 26 PIEs that have complied with Section 75 of the Financial Reporting Act and have submitted a corporate governance report, FRC noted that:

(i) The auditor reported on 22 of those annual reports;

(ii) In the 4 annual reports on which the auditor did no report in accordance with S39(3), the FRC has sought explanation.

With respect to the 15 annual reports that did not submit a corporate governance report, FRC noted that in two cases, the auditors reported that they could not report on the consistency of the disclosures as the companies did not issue a corporate governance report.

3.3  
Part Compliance with Requirements of Code
The non compliances can be analysed in terms of the relevant sections of the CCG, as follows:

	Section of CCG
	No. of Non compliances

	Section 2- Boards and Directors
	27

	Section 3 – Board Committees
	6

	Section 5 – Risk management, Internal Control and Internal Audit
	8

	Section 6 – Accounting and auditing
	4

	Section 7 – Integrated Sustainability Reporting
	6

	Section 8 – Communication and Disclosure
	23


(i) Almost 36% of the total non-compliances were noted in Section 2 of the Code. The board and the directors is an important issue for good governance. Most of the non-compliances in this section relates to the absence of independent directors and executive management on the board. An independent director helps to ensure that the board considers the interest of the company and all stakeholders as opposed to a particular class of stakeholder – namely the shareholders- as they provide independent judgment in all circumstances. Also, the presence of executive management on the board will help to clarify issues pertaining to management as opposed to policies and procedures hence enabling each one – i.e. management and the board - to focus on their respective areas of concern.  
(ii) The second area where most of the non-compliances were noted was Section 8 of the Code – Communication and Disclosure. Communication of information is vital to ensure that the company is seen as valuing its role in society. Disclosures should be made in accordance with the relevant laws and regulation in place to ensure transparency and accountability. Sensational financial scandals such as Enron have made it even more important for businesses to ensure that there is an effective communication mechanism with the stakeholders.
(iii) Section 6 of the Code deals with Risk management and FRC noted 8 non-compliances in that respect. Risk management is an important aspect that requires the Boards attention. Risk management reduces the probability that the attainment of the organisation’s objectives are jeopardised by unforeseen events. Therefore an organisation must develop a comprehensive and robust system of risk management to help manage risks. In complex organisations the board set up a Board Risk Committee to help deal with the risk management aspect faced by the business.
3.3     Amendments to the Financial Reporting Act 2004
The Economic and Financial Measures (Miscellaneous Provisions) Act 2012 brought about certain changes in the Financial Reporting Act which includes amongst others:

(i) Definition of a Public Interest Entity; and
(ii) Submission of a statement of compliance with the Code of Corporate Governance
The FRC would like to inform the public in general, and auditors and PIEs in particular that it is working on a simplified model of the statement of compliance. The model, after approval by the Council of the Financial Reporting, will be communicated through emails to all licensed auditors.

Therefore the abovementioned changes will be effective for annual periods starting on or after 1 January 2013. 

4.0
Compliance with the Code
Independent Directors - An essential requirement for family-owned businesses in Mauritius

Family owned businesses account for a substantial part of the total business entities operating in Mauritius. In fact many family owned businesses have grown to such an extent that they are listed on the Mauritius Stock Exchange.

It is essential to recognise that the governance of a family business is in many ways more complex than the governance of a business with no family involvement. Family relationships have to be managed in addition to business relationships.
According to a study by the IFRC, “one of the biggest strategic advantages a family business can have is its bloodline. Family corporations, when run by a few tightly knit family members, can almost always move far faster than corporate bureaucracies can.” 

However, according to the same study, “the nature of family relationships adds several degrees of complexity  to such issues as related-party transactions, employment of family members, private use  of company assets, and dividend decisions, just to mention a few. These problems are aggravated by ownership and managerial succession issues as well as by the participation of different generations.” 

According to Sir Adrian Cadbury, family businesses may also face the problem of dissention which may arise within families, particularly between family members who are working for the company and those who are not and are only shareholders.
Increasing globalisation and competition have added further burden on the management of family companies. The way one deal with them can mean the difference between success and failure. 
Introducing the concept of good corporate governance is vital for the continuity and sustainability of the family owned businesses, especially if they want to stay in operations through generations. 

The key purpose of corporate governance is to promote accountability, transparency, fairness, disclosure and responsibility (including sustainability reporting). These are core values that are relevant to the success of all businesses, irrespective of where they come from. 
Section 75 (ii) of the Financial Reporting Act states that every public interest entity shall adopt corporate governance in accordance with the National Code of Corporate Governance. Section 75 (iii) provided that those entities that did not comply with the Code shall explain its reasons for not complying.

From its review of corporate governance report, FRC noted the following with respect to family owned businesses:

(i) Some family companies did not comply with the requirements of the Code, but instead provided explanations as to why they have not complied with it;

(ii) Some of those entities which complied with the Code did not have any independent directors on their boards – either for confidentiality purpose or cost savings.

FRC is of the opinion that this particular section of the law, i.e. Section 75 (iii) of the Financial Reporting Act, was introduced to enable firms to comply partly, at least in the initial stage of implementation of the Code, and then becoming fully compliant over time.

Nevertheless, from a practical point, complying with the Code, in the particular case of family owned companies, will bring multiple benefits to the business. The backbone of good governance is the board of directors. The firm should have a board which is competent enough to ensure that the firm achieves its objectives and that the interests of all stakeholders are catered for. However, some family owned businesses do not even have any independent directors on their board. A competent board also implies, among others, that the board includes independent directors to ensure that there is a balanced and objective decision making process in place. The presence of an independent director on the board will yield several benefits to the business:

(i) Independence. Stakeholders in a business rarely act without bias. Even when driven by what they believe are the best interests of the company, their opinions are informed by personal agendas. An independent board member can take a fresh, objective look at business challenges and opportunities, and offer advice that reflects the perspectives of all parties while enabling the company to pursue short- and long-term business objectives.

(ii) Negotiating compensation and other executive agreements. Determining appropriate executive compensation, benefits and other perquisites is always a challenge. This is especially true when family members hold leadership positions in a business. Experienced independent directors can help work with outside consultants to create a suitable compensation package and otherwise address the concerns of relatives who do not participate directly in day-to-day operations but may own an equity interest in the company. 

(iii) Credibility. Since the collapse of Enron and other accounting scandals, corporate accountability and transparency have taken on increased importance in the eyes of investors. Many institutional and other stakeholders are seeking similar assurances that non-public companies are also meeting proper accounting and fiduciary standards. If, for example, a privately held business is seeking outside investment, a board of directors with an independent member can help demonstrate the commitment of leadership to operate the company with the highest levels of integrity and objectivity.

(iv) Resolving competing interests. An independent director can also help negotiate solutions to the competing interests of family members or minority and majority shareholders. This can be especially helpful when it comes to succession planning. By helping negotiate an effective succession plan, an independent director can contribute to the long-term viability of the business. Likewise, if disagreements arise among family members after the founder of a company retires, having had an independent board member involved in the pre-retirement discussions may help reassure family members and resolve disputes before they end up in litigation.

The global tendency is a move in the direction of adopting corporate governance, not only in its letters but in its spirit to help business organizations navigate in this competitive business world with better structured policies and processes in place. The National Committee on Corporate Governance, which is the guardian of the Code of Corporate Governance for Mauritius, is contemplating a revision of the Code to provide Mauritian business organizations with a more adapted corporate governance tool for managing their businesses.
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